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0 . *~ ™ e MAILING DA TE of this communication appears on the cover sheet with the correspondence address » 

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 1 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

" ° f 37 CFR l136(a) * ,n no event ' however > ma V a re P'y be tim ely filed 

atter SIX (6) MONTHS from the mailing date of this communication 

" I US n!n°H f° f reP ', y SPedfie r a , b T iS l6SS * han thirty (30) days ' a rep| y within the statutor V minimum <* thirty (30) days will be considered timely 
" FaTre ?o wKhi^ 'fh^.S 1 ' 1 ^ "Z™™ ^ Wi " 3PP ' y and wi " ex P ire S1X ^ M0N ™S from the mailing date of thiT communication 

" Ant Z v ItrlZ^Z h! T° 6 ^ ^ y ^ by St3tUte * CaUSe the ^cation to become ABANDONED (35 U.S C. § 133) COmmumCatl0n - 

" 2^^^^ £tt ^Eff ** * * "^"^ even if timely «■ may red ^ 

Status 

1 )□ Responsive to communication(s) filed on . 

2a)D This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) E3 Claim(s) 1-56 is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) D Claim(s) is/are rejected. 

7) D Claim(s) is/are objected to. 

8) M Claim(s) 1-56 are subject to restriction and/or election requirement. 
Application Papers 

9) [0] The specification is objected to by the Examiner. 
10)D The drawing(s) filed on is/are: a)Q accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

1 1 )□ The proposed drawing correction filed on is: a)Q approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a)D All b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.Q Certified copies of the priority documents have been received in Application No. . 

3-D Copies of the certified copies of the priority documents have been received in this National Staqe 
application from the International Bureau (PCT Rule 1 7.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) Q Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) Q Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 
Attachment(s) 

1) □ Notice of References Cited (PTO-892) 4) Q lnterview Summary {pj 

2 U Not,ce of Draftsperson's Patent Drawing Review (PTO-948) 5 , Q Notice of Informal Patent Application (PTO-iaT 

3) (_J Information Disclosure Statements) (PTO-1449) Paper No(s) . 6) □ Other: 
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DETAILED ACTION 



Claims 1-56 are pending. 



Election/Restriction 



Restriction to one of the following inventions is required under 35 U.S.C. 121: 

I. Claims 1-21 and 56, drawn to a cytochrome c oxidase, classified in class 
435, subclass 189. 

II. Claims 22-50, drawn to a DNA encoding a cytochrome c oxidase, a vector 
containing it, a cell transformed with the same and a method of making a 
cytochrome c oxidase, classified in class 435, subclass 189. 

III. Claims 51-55, drawn to a process for producing 2-keto-L-gluconic acid (2- 
KGA), classified in class 435, subclass 143. 

The inventions are distinct, each from the other because of the following 



Inventions l-lll are patentably distinct because a polypeptide, a DNA and 2-KGA 
are different compounds each with its own chemical structure and function, and they 
have different utilities. The DNA molecules of invention II are not limited in use to the 
production of a polypeptide of invention I and can be used as hybridization probes and 



reasons: 
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a polypeptide of invention I can be obtained by a materially different method such as by 
the biochemical purification. 

Inventions II and III are related as product and process of use. The inventions 
can be shown to be distinct if either or both of the following can be shown: (1) the 
process for using the product as claimed can be practiced with another materially 
different product or (2) the product as claimed can be used in a materially different 
process of using that product (MPEP § 806.05(h)). In the instant a recombinant cell of 
invention II can be used for the production of a cytochrome c oxidase of invention I as 
in a method of invention II and for the production of 2-KGA as in a method of invention 
III. 2-KGA can be obtained by a method of invention III and by chemical synthesis. 

Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art because of their divergent subject matter, fall into 
different statutory classes of invention, and are separately classified and searched, 
restriction for examination purposes as indicated is proper. 

A telephone call was made to Mr. Kevin Hooper on December 19, 2001 to 
request an oral election to the above restriction requirement, but did not result in an 
election being made. 
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Applicant is advised that the reply to this requirement to be complete must 
include an election of the invention to be examined even though the requirement be 
traversed (37 CFR 1.143). 

Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a petition under 37 CFR 1.48(b) and by the fee required under 37 CFR 1.17(|). 

Specification 

The holes at the top of all pages of the application make reading and entry of 
amendments difficult. New application pages having appropriate margins are required. 
See MPEP 608.01. 
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